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[4210-01-M] 


Title 24—Housing and Urban 
Development 


CHAPTER V—OFFICE OF ASSISTANT 
SECRETARY FOR COMMUNITY 
PLANNING AND DEVELOPMENT 


{Decket No. R-78-587] 


PART 570—COMMUNITY 
DEVELOPMENT BLOCK GRANTS 


Discretionary Grants From Secretary's 
Fund in Behalf of New Communi- 
ties 


AGENCY: Department of Housing 
and Urban Development. 


ACTION: Interim rule. 


SUMMARY: The interim rule revises 
the Section of the CDBG regulations 
governing grants in behalf of new 
communities from the Secretary’s Dis- 
cretionary Fund. The revision is in- 
tended to clarify the existing require- 
ments under that Section as well as to 
incorporate new provisions reflecting 
changes in Departmental policy. Chief 
among the new provisions are new se- 
lection criteria, new citizen participa- 
tion requirements, a new application 
submission cycle and a requirement 
for an NCDC finding that the new 
community is in compliance with its 
low and moderate income housing 
goals prior to the award of any grant 
under this Section. 


DATES: Effective date: December 28, 
1978. Comments received on or before 
January 29, 1279 wiil be considered in 
preparing the final rule. 


ADDRESS: Comments should be sent 
to: Rules Docket Clerk, Office of Gen- 
eral Counsel, Room 5218, Department 
of Housing and Urban Development, 
451 Tth Street, SW., Washington, D.C. 
20410. 


FOR FURTHER 
CONTACT: 


Robert Warner, Project Support Di- 
vision, New Community Develop- 
ment Corporation, Department of 
Housing and Urban Development, 
Washington, D.C. 20410, 202-755- 
6092. 


SUPPLEMENTAL INFORMATION: 
Section 570.403 of Subpart E (Secre- 
tary’s Fund) of the Community Devel- 
opment Block Grant (CDBG) Regula- 
tions (24 CFR Part 570) has been reor- 
ganized, edited and partially rewritten 
in addition to having new provisions 
added. The purpose of the editing and 
revision is to include policies and inter- 
pretations accumulated since the regu- 
lation was initially issued, to eliminate 
obsolete language, to conform the reg- 
ulation to changes in Subpart C of the 


INFORMATION 


RULES AND REGULATIONS 


CDBG regulations (Eligible Activities) 
and in the New Communities Program, 
and to improve the readability and 
usefulness of the regulation. The Gen- 
eral Manager, New Community Devel- 
opment Corporation (NCDC), has also 
determined that the existing criterion 
for selection of activities and projects 
for assistance under this Section is not 
fully consistent with Departmental 
goals and should be revised to clearly 
state that priority consideration will 
be given to projects and activities 
which benefit low- and moderate- 
income persons or which are necessary 
to maintain the economic viability of 
the new community. 

For the reasons discussed below, the 
Secretary has determined that these 
revised regulations are urgently 
needed for the Fiscal Year 1979 grant 
cycie and that it is impractical and 
contrary to the public interest to pro- 
vide for notice and public comment 
before this revised Section becomes ef- 
fective. 

Applications for funds under this 
Section must be received by NCDC be- 
tween October 1, 1978 and January 31, 
1979 in order to be reviewed and ap- 
proved in conjunction with the annual 
new community project budget cycle. 

Pursuant to formal Budget Agree- 
ments with the Secretary, such new 
community project budgets are re- 
quired to be submitted by most new 
community developers by specified 
dates between October 31 and January 
31. Four of the budget submissions are 
due on October 31, another on Novem- 
ber 30 and the sixth on January 31. 
The grant applications need to be sub- 
mitted, reviewed and approved at the 
same time as the budgets because, to a 
great extent, the Secretary’s approval 
of the budgets is based on her agree- 
ment to approve funds under this Sec- 
tion for certain facilities and land de- 
velopment activities reflected in the 
budgets. Being in a position to analyze 
the budgets and the grant applications 
at the same time not only improves 
the Secretary’s ability to appove the 
budgets within the time frames includ- 
ed in the Budget Agreements, but also 
provides the comprehensive informa- 
tion necessary for her to make sound 
judgments and decisions with respect 
to grants to the six new community 
projects which have Budget Agree- 
ments. 

Publication of this rule-as an interim 
rule establishes the much-needed re- 
quirement to submit applications with 
the budgets and provides essential 
guidance to applicants on what should 
be included in their applications. Pres- 
ent regulations do not contain compa- 
rable requirements. Interested persons 
are invited to participate in the 
making of the final rule by submitting 
comments, suggestions and relevant 
information (referring to the above 


docket number), to the Rules Docket 
Clerk, Office of the General Counsel, 
Room 5218, 451 ‘7th Street, SW., 
Washington, D.C. 20410. All comments 
will be carefully considered before 
adoption of the final rule. Copies of 
the comments submitted will be avail- 
able during business hours at the 
above address for public inspection 
and copying. 

Because this rule represents a gener- 
al revision and reorganization of the 
existing Section 570.403, the changes 
will be discussed below paragraph-by- 
paragraph. 


GENERAL 


Existing paragraph (a) has been re- 
numbered paragraph (a)(1) and edited 
for clarity. The substance of para- 
graph (a)(2) is contained in existing 
Section 570.400(a), which provision is 
expected to be eliminated in a future 
general revision of Subpart E. Para- 
graph (a)(2) has also’ been revised to 
conform to changes in Subpart desig- 
nations published at 43 FR 8434, 
March 1, 1978. 


ELIGIBLE APPLICANTS 


Paragraph (b) has been reorganized 
and rewritten to eliminate the confus- 
ing introductory sentences of existing 
paragraph (b). The new language 
groups eligible applicants by public 
and private entities and provides addi- 
tional definitional references. While 
worded differently in some cases, the 
eligibility of public applicants is sub- 
stantially the same as in prior regula- 
tions. The new definition of eligible 
private developer-applicants elimi- 
nates an unused reference to ‘“‘subsid- 
iaries’” and drops the former proviso to 
that definition, which is now deemed 
unnecessary in light of revised require- 
ments regarding public ownership of 
completed grant-assisted facilities. 
The definition of eligible community 
association-applicants has also been 
edited for clarity and drops the specif- 
ic reference to “community authorities 
established under State law”, which 
are covered by clause (1)(iii) of the re- 
vised paragraph (b). The definition 
also adds a requirement for financial 
capability of the community associ- 
ation in addition to legal and adminis- 
trative capability. 


APPLICATION REQUIREMENTS 


Paragraph (c) of the interim rule 
corresponds to paragraph (c) of the 
existing Section 570.403, with certain 
technical and editorial revisions. 

The application filing period con- 
tained in the last sentence of the ex- 
isting subparagraph (1) has been re- 
vised and placed in paragraph (d) of 
this Section. 

Subparagraph (2) entitled “Activi- 
ties Program” has been rewritten to 
list in greater detail the information 
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describing the proposed grant activi- 
ties and projects required to be sub- 
mitted as part of the application 
under this Section. In addition, HUD 
is asking for information not previous- 
ly required so that better eligibility 
and funding determinations can be 
made. New information to be required 
includes information relating the pro- 
posed activities to the selection crite- 
ria and the New Community’s ap- 
proved Budget (if applicable), applica- 
ble environmental and A-95 clear- 
ances, and ownership of the sites of 
proposed grant-assisted facilities. 
Much of this information, except as 
related to the selection criteria, has 
previously been required by NCDC by 
letter. 

The certifications required in sub- 
paragraph (3) are being amended to 
conform with the revised certifications 
listing in Section 570.307, and to speci- 
fy more.clearly the certifications re- 
quired of-the various classes of appli- 
cants. In addition to the certifications 
previously required, all applicants will 
also provide the certifications in Sec- 
tion 570.307 paragraph (i) concerning 
compliance with certain special re- 
quirements; paragraph (j) concerning 
evaluation of flood hazards; paragraph 
(k) concerning the making of buildings 
and facilities accessible to, and useable 
by, the physically handicapped; para- 
graph (r) concerning HUD’s right to 
examine all records, books, etc. related 
to the grant; paragraph (s) concerning 
compliance with the Environmental 
Protection Agency’s requirements with 
regard to Violating Facilities; para- 
graph (t) concerning flood insurance 
purchase requirements; and paragraph 
(u) concerning compliance with var- 
ious historic preservation require- 
ments. Public body applicants will, in 
addition, provide the following certifi- 
cations in Section 570.307 which were 
not previously required: paragraph (b) 
concerning adoption of a resolution 
authorizing the filing of the applica- 
tion, paragraph (p) concerning em- 
ployees’ use of positions for private 
gain, and paragraph (q) concerning 
compliance with provisions of the 
Hatch Act. 


Subparagraph (4) is merely being 
edited and rewritten and does not 
change in substance from the existing 
regulation. 

Subparagraph (5) requires appli- 
cants to follow HUD’s A-95 imple- 
menting regulations at 24 CFR Part 
52. 

Existing subparagraph (6) on per- 
formance reporting is now included in 
paragraph (h) on program manage- 
ment. New subparagraph (6) includes 
new requirements concerning citizen 
participation, which have been added 
to reflect Departmental policy encour- 
aging maximum citizen participation. 


RULES AND REGULATIONS 


Community Associations and appli- 
cants for other specifically identified 
activities will be required to hold a 
public hearing and solicit new commu- 
nity residents’ views prior to submis- 
sion of the application. 


REVIEW OF APPLICATIONS 


Paragraph (d) of the existing regula- 
tions has been divided into two para- 
graphs. New paragraph (d) concerns 
review of applications, while new para- 
graph (e) concerns the approval of ap- 
plications. 

A cycle for submission of applica- 
tions has been established in para- 
eraph (d)(1) which will go into effect 
for FY 1979 appropriations. Applica- 
tions may be submitted between Octo- 
ber 1 and January 31, except that ap- 
Dlications being submitted in behalf of 
New Communities that are subject to 
Budget Agreements approved by the 
Secretary must be submitted, unless 
otherwise authorized by the Secretary, 
when the New Community developer 
submits the annual budget. Recogniz- 
ing the need for flexibility in meeting 
emergency needs or opportunities, the 
new regulations also provide for the 
invitation of additional applications or 
application amendments if funds 
remain available. Applications for 
funds appropriated prior to FY 1979 
may be submitted at any time, until 
all such funds have been obligated or 
the appropriation expires. 

It also specifies that the HUD Area 
Office will be responsible for assigning 
a project number and forwarding the 
application to NCDC, which will 
accept the application and perform ap- 
plication reviews. 

A new subparagraph (2) has been 
added describing the criteria for ac- 
ceptance of a grant application for 
review under this Section. 

Subparagraph (3) is based on para- 
graph (d)(1) of existing regulations, 
with language added to reflect the ex- 
istence of a major new document 
added to New Communities program 
documents in 1976 and i1977—the 
Budget Agreement which incorporates 
a@ yearly project budget. This subpara- 
graph also states that the selection cri- 
teria will be applied during the review 
of the application. It is HUD’s inten- 
tion to apply the criteria in a manner 
which ensures that both Block Grant 


and New Community objectives are 


met; however, HUD does not intend to 
develop a numerical ranking system. 

Subparagraph (4) is based upon Sec- 
tion 570.400(f)(2) of existing regula- 
tions, with language added to reflect 
the need to review and approve grants 
during the same general period New 
Community Budgets are being ap- 
proved, insofar as staff resources will 
permit. 


€S745 
APPROVAL OF APPLICATIONS 


New paragraph (e) has been greatly 
expanded from the existing paragraph 
(d) to fully cover the basis for approv- 
al of applications, including the new 
project selection criteria. 

New subparagraph (1) was added to 
clarify the relationship between elizi- 
bility requirements under Subpart C 
of the CDBG Regulations and grants 
under this Section. This relationship is 
the same eas under existing regula- 
tions, as interpreted and administered 
by HUD, except as the eligibility re- 
quirements under Subpart C and the 
requirements of Section 570.403 have 
themselves been changed. 

Subparagraph (2) contains the sub- 
stance of the ownership requirements 
for grant-assisted facilities which are 
in Section 570.403¢h) of the existing 
regulations. This subparagraph has 
been revised to reflect revisions to 
Subpart C of the. CDBG Regulations 
concerning participation in the pro- 
gram by non-profit entities. Under ex- 
isting paragraph (h) the only excep- 
tion to public dédication of grant-as- 
sisted facilities is that community as- 
sociations are permitted to own assist- 
ed neighborhood facilities. New sub- 
paragraph (2) permits community as- 
sociations to own grant-assisted real 
property, public facilities and improve- 
ments if approved by the Secretary on 
a@ case-by-case basis under criteria set 
forth in clauses (A), (B), and (C), of 
subparagraph (2)(ii). Dedication to 
public ownership of grant-assisted 
facilities will be continued in all other 
situations where it is otherwise re- 
quired by Subpart C. 

Subparagraph (3) represents a major 
revision to the selection criterion in 
paragraph (d)(2) of the existing regu- 
lations. The first selection criterion in 
subparagraph (3) is intended to give 
priority in the awarding of grants for 
activities which benefit low- and mod- 
erate-income persons. The second cri- 
terion emphasizes maintaining the 
economic viability of existing New 
Communities and gives priority to cer- 
tain types of projects and activities 
which are immediately needed to 
maintain this viability but for which 
other funding sources are not availa- 
ble. 

In addition to these two principal 
criteria, there is a criterion based on 
the new community program cbjective 
of encouraging innovation in the meet- 
ing of physical, economic or social 
problems. It is HUD’s intention to give 
additional weight to projects and ac- 
tivities which demonstrate innovative 
advances in design, energy conserva- 
tion and environmental protection. 

There are also two criteria which re- 
flect prior grant performance and par- 
ticipation. Since the number of new 
communities for which grants may be 
applied for under this Section is limit- 
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ed and because the new communities 
have developed at different rates and 
received varying amounts of grant as- 
sistance in the past, HUD will consider 
the prior levels of funding to each new 
community in evaluating grant re- 
quests. It is HUD’s intention to pro- 
vide grant assistance in behalf of new 
community projects on an equitable 
basis, taking into account such relative 
factors as project size and pace. HUD 
will also consider an applicant’s past 
performance in expending grant funds 
provided under this° Section in the 
evaluation of grant requests. Appli- 
cants who have demonstrated an in- 
ability to execute projects in a timely 
and cost effective manner may not re- 
ceive grant assistance for projects and 
activities that in HUD’s judgment are 
beyond the applicant’s ability. 

Subparagraph (4) contains new pro- 
visions not previcusly included in the 
regulations. These provisions require 
that grent-assisted facilities be gener- 
ally consistent with the annual New 
Community Budget approved on the 
basis of a New Community Budget 
Agreement. Beginning in FY 1979, it is 
HUD’s intention to review the annual 
project budgets and the grant applica- 
tions at the same time, and not to 
fund any projects or activities on the 
basis of the selection criteria unless 
the projects or activities are also con- 
sistent with the project budgets. 

Subparagraph (5) contains a new 
threshold requirement which requires 
NCDC to make a finding of compli- 
ance with low- and moderate-income 
housing goals prior to the award of 
any grant funds. Under this provision 
NCDC will make an annual finding 
that the new community is in compli- 
ance with the low- and moderate- 
income housing goals of the New Com- 
munity Development Plan or that the 
developer has taken and is committed 
to take positive steps to comply with 
those goals. Grant funds will not be 
awarded in behalf of any new commu- 
nity projects for.which such a finding 
cannot be made. 

Subparagraph (6) is substantially 
the same as the existing regulations in 
Section 570.400(f)(3) expanded to 
greater detail. It also provides that the 
Secretary may make conditional ap- 
provals for reasons other than envi- 
ronmental reviews or requirements re- 
garding the provision of public serv- 
ices or flood or drainage facilities, as 
long as the conditions are specific and 
are reasonably related to the purpose 
of the grant. Further, this subpara- 
graph also states the rule that grant 
approval may be cancelled with re- 
spect to funds as to which grant condi- 
tions are not met. 


LETTER TO PROCEED 


Paragraph (f) contains the rules gov- 
erning the incurring of costs and let- 


RULES AND REGULATIONS 


ters to proceed which are currently in 
Section 570.400<e). 


PROGRAM AMENDMENTS 


Paragraph (g) incorporates the ex- 
isting Section 570.400(g) and specifies 
that amendments which prepose new 
activities must be submitted in the 
same format as the original applica- 
tion. This paragraph aiso states when 
prior approval of amendments is re- 
quired. 


PROGRAM MANAGEMENT 


The substance of paragraph (h) was 
previously included in the regulations 
in two places, Section 570.403 (c)(6) 
and (f), and has now been combined to 
improve the organization of Section 
570.403. 


EXCEPTIONS TO REGULATIONS 


Paragraph (i) contains the substance 
of existing paragraph (e) and was re- 
written to reflect the recodification of 
Subparts, to correct the reference to 
the Procurement Standards, and to 
make the paragraph easier to under- 
stand. No substantive changes have 
been made from the existing regula- 
tion. 

With respect to this interim revision 
of Section 570.403, interested persons 
are invited to participate in the 
making of the final rule by submitting 
written comments or views on the pro- 
posed amendments. Comments should 
be filed with the Rules Docket Clerk, 
Office of General Counsel, Room 5218, 
Department of Housing and Urban 
Development, 451 7th Street, S.W., 
Washington, D.C. 20410. All comments 
received on or before the date speci- 
fied above will be considered before 
adoption of the final rule. Copies of 
comments will be available for exami- 
nation during business hours at the 
above address. 

A Finding of Inapplicability with re- 
spect to Environmental Impact has 
been prepared in accordance with 
HUD Handbook 1390.1, 38 FR 19182, 
July 18, 1973. A copy of the Finding is 
available for inspection and copying in 
the Office of the Rules Docket Clerk. 

Accordingly, 24 CFR Part 570 is 
hereby amended by revising § 570.403. 


Subpart E—Secretary’s Fund 


§ 570.463 New Communities 


(a) General. (1) This Section con- 
cerns grants for activities and projects 
which are: 

(i) in direct support of a New Com- 
munity (which term means a new com- 
munity project approved by the Secre- 
tary under Title VII of the Housing 
and Urban Development Act of 1970 
or Title IV of the Housing and Urban 
Development Act of 1968), and 

(ii) reflected in a current New Com- 
munity Development Plan (the devel- 


opment plan which controls the physi- 
cal and social development of the New 
Community by agreement between 
each New Community’s developer and 
the Secretary, as the same may be re- 
vised and amended from time-to-time). 

(2) Subparts A, B, C, J, K and O of 
this Part apply to this Section, except 
to the extent that they are specifically 
modified or supplemented by this Sec- 
tion. 

(b) Eligible Applicants. The follow- 
ing entities may apply for and receive 
grants pursuant to this Section: 

(1) Public bodies, including only: 

(i) States or units of general local 
government as defined in the first sen- 
tence of Section 570.3(v); 

(ii) State land development agencies 
as defined in Section 71il(c) of the 
Housing and Urban development Act 
of 1979; cr 

(iii) other local public bodies or 
agencies as defined in Section 711l(e) 
of the Housing and Urban Develop- 
ment Act of 1970, which are approved 
by the Secretary for the purpose of 
providing public facilities or services 
to a New Community. 

(2) Private developers and non-profit 
entities, including only: 

(i) private New Community develop- 
ers approved under Sections 1711(b) 
and 712(b) of the Housing and Urban 
Development act of 1970; and 

(ii) community associations or other 
similar non-profit organizations estab- 
lished in New Community projects 
under convenants approved by the 
Secretary, which are legally, financial- 
ly, and administratively qualified to 
carry to successful completion those 
projects for which grant assistance is 
sought by the community association. 

(c) Application requiremenis. (1) 
General. The requirements of this 
paragraph are designed to supplement 
requirements of the New Communities 
Program under which New Communi- 
ty developers will have already pro- 
vided substantial information to the 
Secretary. 

(2) Activities program. The applica- 
tion shall be submitted on forms ap- 
proved by the Secretary and shall in- 
clude for each proposed activity: 

(i) a description of the activity, in- 
cluding estimated costs and the rela- 
tionship of the activity to the grant se- 
lection criteria in Section 
570.403<e)(3); 

(ii) a map or maps in readable scale 
which shows the location of each ac- 
tivity; 

(iii) a listing of all sections of the 
current New Community Development 
Pian which refer to each activity to- 
gether with a description of the activi- 
ty’s consistency with the plan, or a 
statement that the activity was not 
previously submitted to and approved 
by HUD as part of Title IV or Title 
VII documentation; 
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(iv) references to all provisions of 
Environmental Impact Statements, A- 
95 clearinghouse reviews and, as appli- 
cable, to any currently approved New 
Comrmunity Budget Agreement or 
other financial plan reflecting each ac- 
tivity; 

(v) an identification of the owner, as 
of the application date, of any interest 
in the site of any Grant-assisted Facili- 
ties (as defined in paragraph (e) of 
this Section) to be provided under 
each activity, including any lien-hold- 
ers Other than the Secretary or a 
trustee for the Secretary; 

(vi) an identification of each entity 
which will own any Grant-assisted 
Facilities to be provided under each 
activity, together with evidence satis- 
factory to the Secretary that the pro- 
posed owner, if other than the appli- 
cant, is wiliing to accept ownership re- 
sponsibilities; and 

(vii) a copy of ail A-$5 clearinghouse 
comments which have not previously 
been submitted to the New Communi- 
ty Development Corporation (NCDC). 

(3) Certifications. The application 
shall include the following certifica- 
tions in such form as the Secretary 
may prescribe: 

(i) New Community developers and 
community associations eligible for as- 
sistance under paragraph (b)(2) of this 
Section shall provide the assurances 
required by paragraphs (a), (c), (g), 
(h), (i), (j), (kK), (2), (m), (r), (s), (t), and 
(u) of Section 570.307; 

(ii) States, State land development 
agencies, and other units of general 
local government eligible for assist- 
ance under paragraph (b)(1) (i) or (ii) 
of this Section shall provide all of the 
assurances required by Section 
570.307, except paragraphs (d) and (f); 

(iii) other public bodies eligible for 
assistance under paragraph (b)(1)(iii) 
of this Section shall provide all of the 
assurances required by Section 
570.307, except paragraphs (d), (e), 
and (f). 

(4) Environmenial review reguire- 

ments. (i) For activities proposed by a 
private developer or community asso- 
ciation eligible under paragraph (b)(2) 
of this Section or by a public body eli- 
gible only under paragraph (b)(1 iii) 
of this Section no new environmental 
review or clearances will be required 
by virtue of any such activity’s pro- 
posed funding under this Part if the 
activity is a part of a previously ap- 
s3roved New Community project for 
which environmental review clear- 
ances have been completed, which 
clearances adequately covered such ac- 
tivity, and for which circumstances, in- 
cluding the availability of additional 
data or advances in technology, have 
not changed significantly. 

ii) States, State land development 
agencies and units of general local gov- 
ernment eligible under paragraph 
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(b)(1) Ci) or Gii) of this Section shall 
conduct environmental reviews of pro- 
posed activities pursuant to the envi- 
ronmental review procedures in 24 
CFR Part 58. 

(iii) If neither paragraph (i) or (ii) 
above applies, the Secretary shall de- 
termine the need for environmental 
reviews and shall conduct any such re- 
views pursuant to HUD Handbock 
1380.1 (38 FR 19182, July 18, 1973), or 
applicable successor regulations. 

(5) Clearinghouse review. Applicants 
must comply with the procedures for 
reviews by clearinghouses set forth in 
OMB Circular A-95 and HUD’s A-95 
implementing regulations at 24 CFR 
Part 52. 

(6) Citizen Participation Require- 
ments. 

(i) Purpose. The requirements of this 
paragraph (c)(6) are intended to pro- 
vide citizens of the new community, 
particularly low and moderate income 
residents, with the opportunity to pro- 
vide comments and to participate in 
the establishment of funding priorities 
for all applications filed by community 
associations and for any other applica- 
tions proposing any of the facilities 
and activities listed in subparagraph 
ii), at both the initial application 
stage and at any subsequent major 
amendments or reprogrammings. 

dii) Scope. All applications by com- 
munity associations eligible under Sec- 
tion 570.403(b)(2)¢<ii) and all other ap- 
plications under this Section which 
propose the funding of any of the fol- 
lowing activities cr any other activities 
specified by the Secretary, shall 
eomply with the requirements of sub- 
paragraph (iii) below: 

(A) Acquisition and/or disposition of 
real property (Section 570.201(a) and 
(b)) for any of the other activities 
listed in this subparagraph (ii). 

(B) Senior centers (Section 
570.201(¢)(1)). 

(C) Parks, playgrounds and other 
recreational facilities (Section 
5§'76.201(c)(2)). 

(D) Centers for the handicapped 
(Section 570.201(c)(3)). 

(E) Neighborhoed facilities (Section 
5'70.201(c)(4)). 

(F) Fire protection facilities and 
equipment (Section 570.201(¢)«6)). 

(G) Pedestrian malls and walkways 
(Section 570.201(¢)(12)). 

(H) Public services 
570.201(e)). 

(I) Removal of architectural barriers 
(Section 570.261¢k)). 

(J) Rehabiiitaticn and historic pres- 
ervation (Section 570.202). 

(K) Activities by private ncen-profit 
entities, neighborhcod-based non- 
profit organizations, local develop- 
ment corporations, or smal] business 
investment companies (Section 
570.204). 


(Section 
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(L) Provision of information and 
cther resources to residents (Section 
570.206(b)). 

(M) Provision of fair housing coun- 
seling services (Section 570.206(c)). 

(iii) Requirements. The applicant 
shall provide for the following, pursu- 
ant to its cwn written citizen partici- 
pation plan, which will not be subject 
to prior HUD review or approval: 

(A) The provision of program infor- 
mation (including the draft grant ap- 
plication, program regulations and 
other similar information) to interest- 
ed citizens of the new community in a 
timely manner prior to the scheduled 
public hearing required under subpar- 
agraph (C). 

(B) The publication of a notice of 
public hearing in a periodical of gener- 
al circulation in the new community 
such as a community asseciation news- 
letter or local newspaper. The notice 
shall be published at least once a week 
during the two weeks preceding the 
week in which the public hearing is to 
be held. The notice shall state the 
time, date and location of the hearing 
and specify that the purpose of the 
hearing is to solicit citizen views and 
opinions concerning the application to 
be submitted to HUD for a grant in 
behalf of a new community under the 
Secretary’s Discretionary Fund of the 
Community Development Block Grant 
Program. The notice shall also state 
where the program information can be 
obtained or examined, whether in 
person or by mail, and any charges 
that may apply. A copy of the draft 
grant application and program regula- 
tions must be available at the location 
specified in the first notice at the time 
of its publication. 

(C) The holding of a public hearing 
under the auspices of the new commu- 
nity’s community association(s). The 
hearing shall be held at a convenient 
time and location which permits broad 
participation, particularly by low and 
moderate income persons. 

(D) The submission of a statement 
to NCDC with the initial application, 
amended application, or reprcegram- 
ming request that these requirements 
have been met, including copies of the 
required notices and a summary of the 
citizen comments. 

(d) Review of applications. (1) Sub- 
mission of applications. 

(i) Applications for grants under this 
Section from each fiscal year’s appro- 

riation after FY 1978 shall, unless 
otherwise authorized by the Secretary, 
be submitted from October 1 to Janu- 
ary 31 of that fiscal year. For New 
Communities subject to a Budget 
Agreement approved by the Secretary, 
such applications shall be submitted 
for review with the next year’s 
Budget, unless the applicant receives 

rior approval from the Secretary to 
submit the application at a different 
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time. However, the Secretary may 
invite the amendment of applications 
or the submission of additional appli- 
cations at other times if funds appro- 
priated for the fiscal year remain 
available after evaluation of all appli- 
cations under the criteria for selection 
in (e(3) of this Section. 

(ii) Applications for funds appropri- 
ated prior to FY 1979 may be submit- 
ted at any time, until all funds have 
been obligated or the appropriation 
has expired. 

(iii) All applications under this Sec- 
tion shall be submitted to the appro- 
priate HUD Area Office, which will 
assign a project number and forward 
the application to NCDC for review. 

(2) Accentance of application. NCDC 
will accept an application for review 
and consideration for a grant if the 
following conditions are met: 

(i) the application is submitted 
through the HUD Area Office, 

(ii) the application is submitted in 
accordance with the timing require- 
ments of paragraph (d)(1) (i) and (ii) 
of this Section; 

(iii) in the judgment of NCDC the 
application is sufficiently complete 
under the requirements of this Section 
for the initiation of technical reviews; 
and 

(iv) the applicant has complied with 
the A-35 clearinghouse review proce- 
dures by attaching or enclosing any 
comments made by or through State 
and areawide A-95 clearinghouses or 
by stating that no comments have 
been received or are required. 

(3) Scope of review. In addition to re- 
viewing documents included in the ap- 
plication, NCDC’s review may include 
the evaluation of data and informa- 
tion supplied by the developer of the 
New Community project, including the 
Project Agreement, Development 
Pian, Budget Agreement (if any), and 
other documents, and may include 
other independent reviews conducted 
by NCDC staff or others at NCDC re- 
quest. The review will also include ap- 
plication of the selection criteria in- 
cluded in paragraph (e)3) of this Sec- 
tion. The applicant may be required to 
submit relevant supplementary infor- 
mation at any time after acceptance of 
the application. 

(4) Timing of review. The Secretary 
is not required by the Act to review 
and approve a discretionary grant ap- 
plication under this Section within 
any specific time period. For applica- 
tions submitted in conjunction with a 
New Community Budget as described 
in paragraph (d\1xi) of this Section, 
the Secretary shall use her best ef- 
forts to complete the review and ap- 
proval of any grants included in such 
Budget within 60 days after Budget 
approval. 

(e) Approval of Applications. (1) Eli- 
gible activities. Grant assistance 
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under this Section must be used for 
activities and projects eligible under 
Subpart C of this Part. However, the 
enumeration of certain eligible types 
ef activities in Subpart C does not 
itself render specific activities pro- 
posed by individual applicants eligible 
for assistance under this Section. 
Other applicable requirements cf Part 
570 and this Section must be met to 
qualify a specific activity for assist- 
ance. For example, activities assisted 
under this Section must be in behalf 
of and related to a New Community as 
described in Section 570.403(a), must 
comply with the ownership require- 
ments in subparagraph 2 of this para- 
graph (e), and must be approved under 
the selection criteria in subparagraph 
3 of this paragraph (e). 

(2) Ownership requirements. (i) All 
facilities, real property, or improve- 
ments acquired or constructed with 
grant assistance provided under this 
Section (“Grant-assisted Facilities’) 
are subject to the ownership require- 
ments of Subpart C and any additional 
requirements of this paragraph (e)(2). 

(ii) A community association eligible 
under Section 570.403(b)(2)ii) must 
receive approval from the Secretary to 
own and operate or maintain Grant- 
assisted Facilities, whether or not the 
community association is the original 
grant recipient. Approval will be 
granted if: 

(A) The community association is 
authorized under its organizational 
documents, including applicable cov- 
enants approved by the Secretary, to 
own end operate or maintain the 
Grant-assisted Facilities; 

(B) The proposed Grant-assisted 
Facilities meet applicable require- 
ments for non-public ownership under 
Subpart C, including the public use re- 
quirements in Section 570.204(b), and 

(C) The Secretary determines that 
the community association is other- 
wise legally, financially, and adminis- 
tratively capable of owning, maintain- 
ing or operating the Grant-assisted 
Facilities. 


If the approval is not cbtained, a com- 
munity association grantee shall, prior 
to disbursement of grant funds for 
Grant-assisted Facilities requiring 
dedication, enter into one or mere 
Gedication agreements satisfactory in 
form and substance to the Secretary 
and shall, prior to grant closeout, dedi- 
cate any Grant-assisted Facilities to an 
entity eligible under Subpart C to own 
those Facilities. 

(iii) Private developers eligible under 
Section 570.403(b)(2)i) shail, prior to 
disbursement of grant funds for 
Grant-assisted Facilities, enter into 
one or mere dedication agreements 
satisfactory in: form and substance to 
the Secretary and shall, prior to grant 
close-out, dedicate any Grant-assisted 
Facilities to an entity eligible under 


Subpart C or paragraph (ii) above to 
own those facilities. 

(3) Criteria for selection. The follow- 
ing criteria have been developed in ac- 
cordance with Departmental goals to 
select for assistance under this Section 
among otherwise eligible projects and 
activities; with primary emphasis on 
the provision of decent housing and a 
suitable living environment and ex- 
panding economic opportunities, pri- 
marily for low- and moderate-income 
persons. All projects and activities 
must meet criteria (i) or (ii). Criteria 
(iid, div) and (v) will provide NCDC 
with a basis for giving additional con- 
sideration to those projects and activi- 
ties which meet the basic criteria. 

(i) Benefit to low- and moderate- 
income persons. A project or activity 
will be considered to benefit low- and 
moderate-income persons if the appli- 
cant demonstrates that: 

(A) The activity is designed to meet 
specific needs of low- and moderate- 
income persons or families; 

(B) The degree to which low- and 
moderate-income persons and families 
will be served by the project or activi- 
ty is greater than their proportionate 
share of the planned population of the 
New Community; and 

(C) Affirmative efforts will be taken 

whenever feasible to promote the use 
of or benefit from the project or activ- 
ity by low- and moderate-income per- 
sons or families. 
For the purposes of this Section, low- 
and moderate-income persons and 
families shall have the meaning set 
forth in Section 570.3(o) and (p). 

(ii) Maintains the economic viability 
of the new community. A project or ac- 
tivity will be considered to meet this 
criterion if: 

(A) It is immediately needed to _ 
maintain the economic viability and 
growth potential of the New Commu- 
nity in accordance with its develop- 
ment plan and no other sources of 
funding are immediately available; 
and 

(B) It is a villagewide, townwide, or 
community facility, as those terms are 
used in the New Communities Pro- 
gram; or 

(C) It will specifically contribute to 
the development of non-assisted 
market rate housing which is, in 
NCDC’s judgement, priced to sell or 
rent at the lower end of the market 
when viewed in the context of the 
overall market place for the New Com- 
munity; or 

(D) It is an eligible rehabilitation or 
preservation activity as set forth in 
Section 570.202; an eligible economic 
development activity as set forth in 
Section 570.203; an eligibie activity by 
a private non-profit entity; neighbor- 
hood-based non-profit organization, 
local development corporation, or 
small business investment company as 
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set forth in Section 570.204; an eligible 
planning or urban environmental 
design cost as set ferth in Section 
570.205; or an eligible administrative 
cost as set forth in Section 570.206. 


(ii) Innovative value. An activity or 
project will be considered to support 
this criterion to the degree it demon- 
strates innovative advances in design 
and technology in such areas as land 
utilization; the construction of build- 
ings and other facilities; energy con- 
servation and production measures; or 
enhancement of the physical and 
social environment. 


(iv) Past performance in carrying 
out granis provided under this Sec- 
tion. The degree to which the appli- 
cant has used funds provided under 
this Section in a cost effective manner 
and has expended those funds in a 
timeiy fashion will be considered in 
applying this criterion to activities and 
projects proposed by a particular ap- 
plicant. Applicants who have not pre- 
viously received grants under this Sec- 
tion shall not be given a lower priority 
for that reason. 


(v) Prior levels of funding. The 
degree to which a New Community 
has already benefitted from grants 
provided under this Section will be 
considered in the evaluation of grant 
applications proposed by any appli- 
cant in behaif of a particular New 
Community. Where ali New Communi- 
ty needs cannot be satisfied within the 
amount of funds appropriated for 
grants under this Section, those New 
Community Projects which have re- 
ceived the least relative benefits will 
be given greater consideration under 
this criterion. 


(4) Consistency with New Communi- 
ty Budget. For New Communities with 
a current Budget Agreement, or other 
similar financial plan, approved by the 
Secretary, projects and activities as- 
sisted under this Section shall also be 
generally consistent with the applica- 
ble Bucget approved by the Secretary, 
as it may be amended from time to 
time. 

(5) Finding of compliance with low 
and moderate income housing goals. 
Prior to the award of any grant under 
this Section in any fiscal year. NCDC 
shall make a finding that the New 
Community is in compliance with the 
current low and moderate income 
housing goals contained in the New 
Community Development Plan, or 
that the New Community developer 
has taken and is committed, under the 
terms of its currently approved annual 
budget or other similar financial plan 
approved by the Secretary, to take 
specified positive steps within its con- 
trol toward compliance with such 
goals. 
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(6) Notification of funding approval; 
conditional approval. 

(i) The Secretary will notify appli- 
cants of the specific grant amount ap- 
proved for any specific activities and 
projects funded under this Section and 
will tender 2 Funding Approval and 
Grant Agreement for the applicent’s 
acceptance and execution. 

(ii) The Secretary may approve cne 
or more of the specific proiccts or ac- 
tivities set forth in the Funding Ap- 
proval upon conditions reasonably re- 
lated to the purpose of the grant. In 
that case, the obligation and utiliza- 
tion of grant funds by the grantee 
may be made contingent upon the oc- 
currence or continuaticn of specific ac- 
tions of the grantee or other specific 
events, which shail be described in the 
Grant Agreement. The grantee will 
not be reimbursed for funds spent in 
violation of any applicable grant con- 
ditions, and grant approval may be 
cancelled and the grant cicsed out as 
to grant amounts with respect to 
which any applicable grant conditions 
have not been met. 

(iii) The Secretary shall issue a con- 
ditional approval for specific projects 
or activities when: 

(A) local environmental reviews 
under Section 570.603 have not been 
completed, or 

(B) the requirements of Section 
570.607 regarding the provision of 
public services or flood or drainage 
facilities have not yet been satisfied. 

(f) Letter to Proceed. In response to 
a request by a public body applicant 
eligible under Section 570.403(b)(1) 
the Secretary may, in cases of demon- 
strated need, issue a letter to proceed 
authorizing an applicant to incur costs 
for the planning and preparation of an 
application for funds available under 
this Section or, if applicable, for envi- 
ronmental review pursuant to the pro- 
cedures contained in 24 CFR Part 58. 
Reimbursement for costs incurred pur- 
suant to a letter to proceed will be de- 
pendent upon HUD appreval of the 
application and shall not be based 
upon a percentege of the grant. Costs 
incurred prior to notification of grant 
approval or issuance of a letter to pro- 
ceed by NCDC are noi eligible for as- 
sistance under this Section. 


(g) Program Amendments. (1) Recipi- 
ents shall obtain prior NCDC approval 
for all program amendments, includ- 
ing the reprogramming of funds, for 
which approval is required by the 
grant agreement and cost monitoring 
system. 

(2) Where an amendment proposes 
one or more new activities or projects, 
the amendment shall be submitted on 
the forms used, and shall contain all 
the information required, for an origi- 
nal application. Applicants shall con- 
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suit with NCDC as te the form and 
substance of documentation required 
for amendments which do not prcepose 
new activities or projects. 

(h) Program Managemeni. Prograin 
management and performance. report- 
ing shall be accomplished within the 
framework of NCDC New Community 
project management, including the fi- 
nancial and physical progress reports 
required by NCDC administrative pro- 
cedures and the cost monitoring 
system which NCDC has developed 
specifically fer grants pursuant to this 
Section. Recipients under this Section 
are not required to submit an Annual 
Performance Report pursuant to sec- 
tion 570.906. 

(i) Exceptions to Regulations. (1) 
The previsions of Subpart J, Grant 
Administration, shail be applicable to 
recipients, except that a community 
association or private developer recipi- 
ent eligible under Section 
570.403(b)(2) is not required to comply 
with the competitive bidding require- 
ments of subsections 3(c)(5), (6) and 
(8) of Attachment O “Procurement 
Standards” of OMB Circular No. A- 
102 Revised (42 FR 45828), which is in- 
corporated in Section 570.507. 

(2) The provisions of Subpart K, 
Other Program Reauirements, shall 
be applicable to recipients, except as 
follows: 

(i) A community association or pri- 
vate developer recipient eligible under 
Section 570.403(b)(2) is not a “state 
agency” under Section 101(3) of the 
Uniform Relocation Assistance and 
Real Property Acquisition Policies Act 
of 1970 and is not subject to the provi- 
sions of section 570.602(a), (b) and (c), 
which concern relocation and real 
property acquisition policies and re- 
quirements. 

Gi) A community association or pri- 
vate developer eligible under Section 
570.403(b)(2) is not subject to the pro- 
visions of Section 570.608 regarding 
the Hatch Act. 


(Title I, Housing and Community Develop- 
ment Act of 1974 (42 U.S.C. 5301, et seq.); 
Title I, Housing and Community Develop- 
ment Act of 1977 (Pub. L. 95-128); and Sec. 
7(d), Department of Housing and Urban De- 
velopment Act (42 U.S.C. 3535(d)).) 


In accordance with Section 7(0)(4) of 
the Department of HUD Act, Section 
324 of the Housing and Community 
Amendments of 1978, P.L. 95-557, 92 
Stat. 2080, this rule has been granted 
waiver of Congressional review re- 
quirements in order to permit it to 
take effect on the date indicated. 


Issued at Washington, D.C., Novem- 
ber 14, 1978. 


RoBErtT C. EmpBry, Jr., 
Assistant Secretary for Commu- 
nity Planning and Develop- 
ment. 
{FR Doc. 78-35695 Filed 12-27-78; 8:45 am] 
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